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EXECUTIVESU~Y

The National Association of Black Owned Broadcasters, Inc. ("NABOB") submits its

Comments in response to the Commission's request for comments on the ownership data issued by

the Commission on November 14, 2012. NABOB urges the Commission to comply with the

mandate of the Third Circuit Court of Appeals in the Prometheus II decision and delay issuance of

any report and order in this proceeding until it has adopted a definition for "eligible entity" that has

the possibility of promoting minority ownership of broadcast facilities. The Commission's

Ownership Data Report clearly demonstrates that minorities are woefully underrepresented in the

ownership of broadcast stations. The Commission, Congress and the Supreme Court have long

recognized that promotion of minority ownership is an important part of the Commission's

obligation to promote diversity of viewpoint over the nation's airwaves. Therefore, the Commission

must complete the remaining studies needed to support adoption of a definition of "eligible entity"

that will have a reasonable chance of promoting minority ownership of broadcast facilities.

The Third Circuit Court of Appeals decision in the Prometheus II case requires the

Commission to create a policy for the promotion of minority ownership of broadcast stations before

it relaxes any of its ownership rules. The history of minority ownership in the broadcast industry

since the issuance of the Adarand decision, the repeal of the tax certificate policy, and the adoption

of the Telecommunications Act of 1996, clearly demonstrates that any further relaxation of any of

the Commission's ownership rules will lead to the further decline of minority ownership.

In spite of clear instructions from the Court of Appeals in the Prometheus II case, the

Commission is apparently preparing to issue a report and order in this proceeding that accomplishes
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nothing the Court directed it to achieve with respect to promotion of minority ownership. The Court

in Prometheus II made clear that it believes the Commission can adopt an "eligible entity" definition

that is both race-conscious and meets the requirements of Adarand, and the Court expects that

definition to be along the lines of the SDB definitions used by other Federal agencies. If the

Commission fails to do so in this proceeding, it can reasonably expect to receive another remand of

any decision it issues.

In its Comments filed in the 2002 and 2006 Quadrennial Reviews, because the Commission

asserted that Adarand prevented it from creating a policy to promote minority ownership, NABOB

focused its Comments on preventing further consolidation of ownership in the broadcast industry.

For example, NABOB proposed that the Commission continue its policy of reviewing all radio

assignment oflicense and transfer of control applications if the result of the combination would be to

allow one entity to control more than 50% of the radio revenues in a market or for two entities to

control more than 70% of such revenues (the "flagging" policy). NABOB also proposed that the

Commission require all assignment of license and transfer of control applications to include a public

interest impact statement, and among the issues to be included in such statement would be an

assessment of the impact of the application on minority ownership. The Commission gave these

proposals no consideration. Now the consolidation those proposals were intended to prevent has

largely been completed. NABOB submits that the Commission should take up these proposals now,

since further consolidation is still a threat to minority ownership. However, if the Commission is

unwilling to take affirmative steps to prevent further consolidation of ownership, it must at least

refrain from further relaxing its current cross-ownership rules, and adopt a policy to promote

minority ownership.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

)
)

2010 Quadrennial Regulatory Review - Review of )
the Commission's Broadcast Ownership Rules )
and Other Rules Adopted Pursuant to Section 202 )
of the Telecommunications Act of 1996 )

)
)
)
)

In the Matter of

MB Docket No. 09-182

Promoting Diversification of Ownership in the
Broadcasting Services

MB Docket No. 07-294

To: The Commission

COMMENTS
OF

THE NATIONAL ASSOCIATION OF BLACK OWNED BROADCASTERS, INC.

The National Association of Black Owned Broadcasters, Inc. ("NABOB"), 1 by its

attorney, hereby submits its Comments in the above-captioned proceedings pursuant to the

Commission's Public Notice released December 3, 3012? The Public Notice afforded the public

an opportunity to comment on the Media Bureau's report on FCC Form 323 data regarding

broadcast station ownership ("Ownership Data Report");'

I NABOB, in joint comments with the Rainbow PUSH Coalition, has participated in all of the
Commission's previous quadrennial reviews, and has put forth numerous proposals for the
promotion of minority ownership. Most of those proposals were directed at slowing or
preventing additional consolidation of ownership of the broadcast industry, and the Commission
largely ignored them. The consolidation NABOB sought to prevent has now become a reality.
In this quadrennial review, NABOB joined the Diversity and Competition Supporters coalition in
their initial comments. Given the reported direction the Commission apparently is taking in this
rroceeding, NABOB will file separately going forward in this proceeding.
Public Notice, Commission Seeks Comment on Broadcast Ownership Report, MB Docket Nos.

09-182,07-294, DA No. 12-1946, (rel. Dec. 3, 2012) ("Public Notice").
3 Report on Ownership of Commercial Broadcast Stations, DA 12-1667 (MB, reI. Nov. 14,
2012).



I. INTRODUCTION

The Commission has requested public comment on the Ownership Data Report.

However, press reports indicate that the Commission was already circulating a draft order for a

Commission vote before the Ownership Data Report was released. In addition, the Public Notice

gives no indication that the Commission intends to examine its proposed order and make

revisions based upon the comments submitted regarding the Ownership Data Report. Therefore,

NABOB requests that the Commission delay the issuance of a report and order in this proceeding

until it has considered the comments filed in response to the Ownership Data Report, and has

adopted a definition of "eligible entity" that can be used to implement rule and policy changes

that have the potential to actually promote minority ownership of broadcast facilities.

II. THE COMMISSION SHOULD TAKE AFFIRMATIVE STEPS TO PREVENT
FURTHER CONSOLIDATION OF BROADCAST STATION OWNERSIDP

In its Comments filed in the 2002 and 2006 Quadrennial Reviews, because the

Commission asserted that the Adaranct decision prevented it from creating a policy to promote

minority ownership, NABOB focused its Comments on preventing further consolidation of

ownership in the broadcast industry. For example, NABOB proposed that the Commission

continue its policy of reviewing all radio assignment of license and transfer of control

applications if the result of the combination would be to allow one entity to control more than

50% of the radio revenues in a market or for two entities to control more than 70% of such

revenues (the "flagging" policy)." NABOB also proposed that the Commission require all

4 Adarand Constrs., Inc. v. Pena, 515 U.S. 200 (1995).
5 Comments of NABOB and RainbowlPUSH, filed January 3,2003, at page 25 ("NABOB 2003
Comments"), In the Matter of 2002 Quadrennial Regulatory Review - Review of the
Commission's Broadcast Ownership Rules and Other Rules Adopted Pursuant to Section 202 of
the Telecommunications Act of 1996, MB Docket Nos. 02-277, 01-235, 01-317, 00-244 (the
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assignment of license and transfer of control applications to include a public interest impact

statement, and among the issues to be included in such statement would be an assessment of the

impact of the application on minority ownership." The Commission gave these proposals no

consideration. Now the consolidation those proposals were intended to prevent has largely been

completed. NABOB submits that the Commission should take up these proposals now, since

further consolidation is still a threat to minority ownership. However, if the Commission is

unwilling to take affirmative steps to prevent further consolidation of ownership, it must at least

refrain from further relaxing its current cross-ownership rules, and adopt a policy to promote

minority ownership.

III. THE COMMISSION MUST ACT IN 'nus PROCEEDING TO REVERSE THE
DECLINE IN MINORITY OWNERSIllP

The Commission has numerous pending proposals intended to improve the broadcast

industry as a whole. However, no policy changes in the broadcast industry will promote

minority ownership unless the policies are specifically designed for that purpose. In other words,

the Commission must establish policies, similar to those it had prior to the Adarand decision,

which were designed to specifically increase minority ownership of broadcast stations. These

policies included: the minority tax certificate, the minority distress sale policy, and the minority

credit in comparative hearings. From 1934 to 1978, the Commission had no such specific

"2002 Quadrennial Review"); and Comments of NABOB and RainbowlPUSH, filed October 23,
2006, at page 9 ("NABOB 2006 Comments"), the Matter of 2006 Quadrennial Regulatory
Review - Review of the Commission's Broadcast Ownership Rules and Other Rules Adopted
Pursuant to Section 202 of the Telecommunications Act of 1996, FCC 06-93, MB Docket Nos.
06-121,02-277,01-235,01-317,00-244 (the "2006 Quadrennial Review").
6 NABOB 2003 Comments at page 25; NABOB 2006 Comments at page 13.
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policies, and there was very little minority broadcast station ownership.i From 1978 to 1995, the

Commission did have these policies, and minority ownership experienced rapid growth. 8 Since

1995, when the Commission's minority ownership policies were terminated, minority broadcast

station ownership has experienced a severe decline.9

The Ownership Data Report corroborates the data provided by NABOB and others over

the past decade, which shows the abysmal state of minority broadcast station ownership and

justifies the need for the Commission to take steps to improve this situation. The compilation of

the raw data in the Ownership Data Report completes the first step in showing the need for

specific policies to promote minority ownership. Next, the well-established nexus between

minority ownership and minority programming viewpoint provides the second step in

demonstrating the need for policies specifically designed to promote minority ownership. 10 One

of the Commission's principal policy objectives is to promote diversity of programming

viewpoint, and the Commission has determined through years of study and research that there is

a nexus between minority broadcast station ownership and diversity of programmmg

viewpoint. 11 Indeed, the Supreme Court has acknowledged and accepted that minority

ownership leads to programming diversity, and in the Prometheus II case the Third Circuit Court

of Appeals has acknowledged that the Supreme Court's determination of the nexus between

minority ownership and programming is still the law of the land:

7 NABOB's records show that in 1978 there were 30 radio stations and 1 television station
owned by African Americans,
8 NABOB's records show that in 1995 there were 250 radio stations and 23 television stations
owned by African Americans.
9 NABOB's records show that in 2012 there are 225 radio stations and 8 television stations
owned by African Americans.
10 Prometheus Radio Project v. Federal Communications Commission, 652 F.3d 431, 471, n. 42
(3d Cir. 2011) (,<Prometheus Ir)_
11 Id
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In addition, we note that the Supreme Court has upheld targeted FCC efforts to
promote increased minority ownership. The Court has ruled that 'the interest in
enhancing broadcast diversity is, at the very least, an important governmental
objective' that justified FCC policies designed to promote minority ownership in
broadcasting. Metro Broadcasting Inc. v. FCC, 497 U.S. 547, 567 (1990)
overruled on other grounds in Adarand, 515 U.S. 200 (overruling use of
intermediate scrutiny). The Court upheld such policies because 'the conclusion
that there is a nexus between minority ownership and broadcast diversity .. .is
corroborated by a host of empirical evidence,' id. at 580, and 'both Congress and
the Commission have concluded that the minority ownership programs are critical
means of promoting broadcast diversity. Id. at 579.12

The final step for the Commission, therefore, is to complete the development of the

record for creating a definition of "eligible entity" that specifically promotes minority ownership,

and will also pass constitutional scrutiny. The minority tax certificate, distress sale and

comparative hearing credit were all successful for one reason: they caused existing broadcast

industry participants to seek out potential minority station owners. In other words, it caused

those persons inside the industry to seek out those who were only marginally inside or totally

outside the industry. Any policies the Commission adopts which do not have the effect of

making it desirable for industry insiders to seek out minorities for broadcast ownership

opportunities will be ineffective in increasing minority ownership.l'' For the Commission to help

reverse the continuing decline of minority broadcast ownership, the Commission must take

action in this proceeding to develop a definition of "eligible entity" that specifically promotes

minority ownership. Adoption of any policy that does not specially promote minority ownership

will be ineffective in stopping the decline of minority ownership.

12Id.
13 The "incubator" proposal previously supported by NABOB and proposed over the past several
years by the Minority Media and Telecommunications Council, if connected to a definition of
eligible entity that could meaningfully promote minority ownership, could be such a policy.
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The Ownership Data Report shows that the Commission should take no action in this

proceeding to relax any of its ownership rules until the Commission has taken positive steps to

promote minority ownership. NABOB shall demonstrate below:

1. Any relaxation of any of the Commission's ownership rules will negatively impact minority

ownership.

2. Any relaxation of the Commission's ownership rules without a record that shows such

relaxation will not harm minority ownership is contrary to the mandate of the Third Circuit Court

of Appeals in the Prometheus II case.

3. Failure to adopt a policy to promote minority ownership in this proceeding is contrary to the

mandate of the Third Circuit Court of Appeals in the Prometheus II case.

IV. THE COMMISSION'S DATA SHOWS THAT THE COMMISSION IS FAILING
TO MEET ITS STATUTORY OBLIGATION TO PROMOTE BROADCAST
STATION OWNERSIDP BY MINORITIES

The decline in minority ownership of broadcast facilities has been building for over a

decade:

A. In 1995, over the strenuous objections of NABOB and varIOUS public interest

organizations, Congress passed, and the President signed, legislation repealing the minority tax

certificate. Also in 1995, the Supreme Court issued the Adarand decision, which the

Commission has interpreted to preclude it from having a minority ownership policy. In 1996,

Congress passed, and the President signed, the Telecommunications Act of 1996, which allowed

broadcast companies to own an unlimited number of radio stations nationwide and as many as

eight in a single market. It also allowed greater concentration of ownership of television

stations.
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B. Over the next decade a handful of major companies consolidated their ownership of

the broadcast industry. This resulted in a precipitous decline in the number of African American

companies owning broadcast stations.

NABOB's data show the following declines for African American companies owning

broadcast stations:

1995 Radio companies 146
TV companies 10
Radio stations 250
TV stations 23

2012 Radio companies 68
TV companies 5
Radio stations 225
TV stations 8

The Commission's Ownership Data Report is consistent with NABOB's data. The

Commission's data shows that in 2011 African Americans owned:

Broadcast Stations Number Percentage

TV Stations 10
Class A television stations 6
AM radio stations 106
FM radio stations 93

0.7%
1.5%
2.8%
1.7%

African Americans comprise 13.6% of the U.S. population, but the Ownership Data

Report shows that we own a miniscule number of broadcast stations in comparison to our

percentage of the population. 14 The Commission's Ownership Data Report on African American

ownership confirms NABOB's data, which demonstrates that African Americans are woefully

underrepresented in the ownership of broadcast stations.

14 U.S. Census Bureau website: http://www.census.gov/prod/cen2010/briefs/c2010br-06.pdf.at
p.3.
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C. This situation has gotten even worse because of the current recession. From 2005 to

2009, at least 59 minority owned radio stations were transferred to bankruptcy trustees, trusts

established for the benefit of creditors, or to trustees for debtors-in-possession attempting to

reorganize under Chapter 11 of the Bankruptcy Code. IS Most of these bankruptcy cases resulted

in the minority owners losing ownership of the stations. In addition, 18 minority owned stations

requested permission from the Commission to cease operations due to fmancial difficulties. 16

Any relaxation of any of the Commission's ownership rules will further the ongoing

precipitous decline in minority broadcast ownership. NABOB urges the Commission to delay

issuance of the report and order in this proceeding until the Commission has adopted a policy to

promote minority ownership of broadcast facilities, as required by the Third Circuit Court of

Appeals in the Prometheus II case. 17

V. THE PROMETHEUS II DECISION REQIDRES THE COMMISSION TO
REFRAIN FROM CHANGING ANY OF ITS MEDIA OWNERSIDP RULES
UNTIL IT HAS DETERMINED THE IMPACT OF ANY SUCH CHANGES ON
MINORITY OWNERSHIP

In the Prometheus II decision, the Third Circuit Court of Appeals stated:

Despite our prior remand [in Prometheus 1] requiring the Commission to consider
the effect of its rules on minority and female ownership, and anticipating a
workable SDB definition well before this rulemaking was completed, the
Commission has in large part punted yet again on this important issue.I8

15 Minority Commercial Radio Ownership in 2009: FCC Licensing and Consolidation Policies,
Entry Windows, and the Nexus Between Ownership, Diversity and Service in the Public Interest,
by Catherine J. K. Sandoval, Assistant Professor, Santa Clara University School of Law,
November 2009 (the "Sandoval Study").
16Id. The Sandoval Study has not been updated since 2009, but press reports indicate that this
trend of bankruptcies is continuing.
17 Prometheus IL 652 F.3d at 471.
18 Id.
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The Court then instructed the Commission to: (1) "consider the effect of its rules on

minority and female ownership,,,19 (2) consider alternative proposals and definitions for the

revenue-based eligible entity definition, such as a socially disadvantaged business ("SDB")

defmition, "before it completes its 2010 Quadrennial Review,,,20 and (3) "synthesize and release

existing data [on female and minority ownership] such that studies will be available for public

review in time for the completion of the 2010 Quadrennial Review.,,21

Unfortunately, the Commission expressed in the NPRM in this proceeding that it has no

intention of completing the work directed by the Court. Thus, in the NPRM in this proceeding

the Commission stated, "[T]he data currently in the record of this proceeding are not complete

and are likely insufficient either to address the concerns raised in Prometheus II or to support

race- or gender-based actions by the Commission.,,22 The Commission continued, "[W]e plan to

undertake the following actions in preparation for the 2014 broadcast ownership review to

establish with the requisite foundation and clarity what additional policies can be implemented

promoting greater broadcast ownership diversity, including female and minority ownership.t'f

However this rationale for doing nothing in this proceeding was rejected by the Court in

Prometheus II:

Stating that the task is difficult in light of Adarand does not constitute
"considering" proposals using an SDB definition. The FCC's own failure to
collect or analyze data, and lay other necessary groundwork, may help to explain,
but does not excuse its failure to consider the proposals presented over many

19 Id.
20 Id. at 438.471.
21 Id. at 471 n. 42.
22 2010 Quadrennial Review - Review of the Commission's Broadcast Ownership Rules and
Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of 1996, Notice of
Proposed Rulemaking, MB Docket No. 09-182, FCC 11-186 (December 22, 2011) (" NPRM"),
at par. 158.
23 Id.
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years. If the Commission requires more and better data to complete the necessary
Adarand studies, it must get the data and conduct up-to-date studies, as it began to
do in 2000 before largely abandoning the endeavor/"
In spite of these clear instructions from the Court, the Commission is apparently

preparing to issue a report and order in this proceeding that accomplishes nothing the Court

directed it to achieve with respect to promotion of minority ownership. The Court in Prometheus

IImade clear that it believes the Commission can adopt an "eligible entity" definition that is both

race-conscious and meets the requirements of Adarand, and the Court expects that definition to

be along the lines of the SDB definitions used by other Federal agencies. If the Commission

fails to do so in this proceeding, it can reasonably expect to receive another remand of any

decision it issues.

The Prometheus II decision also makes clear that the Commission may not relax any of

its rules until it "considers the effect of its rules on minority and female ownership.v'" To do

otherwise would ignore the clear directions of the Court, and constitute a failure to meet the

Commission's statutory obligation to promote minority ownership.

VI. RELAXATION OF THE COMMISSION'S CROSS-OWNERSHIP RULES WILL
NEGATIVELY IMPACT MINORITY OWNERSHIP

The Court's decision in Prometheus II placed upon the Commission the burden of

demonstrating that a relaxation of any of its ownership rules will not negatively impact minority

ownership. This is a burden the Commission cannot meet, because the relaxation of any of its

24 Prometheus 11,652 F.3d at 471 n. 42. The Court has essentially told the Commission to come
in with a minority ownership policy based upon the concept of a socially disadvantaged business.
The SDB determination was used by Federal agencies before the Adarand decision and is still
used by some agencies, such as the Small Business Administration and the Department of
Transportation. The SDB determination creates a presumption that a business owned by a racial
minority has experienced discrimination and disadvantage. The Commission has never
explained why the SBA and Department of Transportation can have such policies, but, after
seventeen years, the Adarand decision prevents it from adopting such a policy.
25 Prometheus 11,652 F.3d at 471.
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ownership rules will have a negative impact on minority ownership. The manner in which

consolidation affects the average minority station owner is as follows:

Minority radio station owners generally tend to own one or two radio stations. When, in

1996, large companies were allowed to own up to eight radio stations in the largest markets,

minority owners found themselves in a very difficult position. Large radio group owners could

approach advertisers with a single sales force offering up to eight different radio formats,

including perhaps a format specifically targeting minority audiences, and purport to deliver all of

the desired demographics for that advertiser. A minority owner, programming only to the

minority audience, could fmd advertisers declining to advertise on the minority owned station,

based upon the purported ability of the group owner to deliver the minority audience as part of a

group buy, at a discounted price.

If these same large radio group owners are now allowed to combine their multiple station

ownership advantage with ownership of a daily newspaper, the group owner will be able to

combine the radio and newspaper sales forces, and will be able to offer advertisers a combined

radio-newspaper buy, which will leave minority owners even more disadvantaged in their efforts

to compete in the marketplace.i" If the Commission looks at the potential impact of further

relaxation of its cross-ownership rules on minority owners, it will see that further relaxation of its

ownership rules can only have a negative impact and will further the decline of minority

broadcast station ownership.

26 This discussion of the disadvantage at which minority radio stations must compete is even
more applicable to minority television station owners. The television industry is much more
difficult for minorities to enter and compete, because, unlike radio, existing owners can purchase
all of the most desirable programming and deny a small station access to that programming. In
radio, a small station can obtain access to the same music as all existing competitors. Indeed, the
Commission's ownership data, which shows the continuing precipitous decline of African
American owned television stations, supports the arguments presented here.
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VD. THE COMMISSION MUST, AT A BARE MINIMUM, PROVIDE A CLEAR
COMMITMENT TO DEVELOPING A POLICY TO PROMOTE MINORITY
OWNERSHIP, WITH A TIMETABLE FOR COMPLETING THE NECESSARY
STUDIES TO ADOPT SUCH A POLICY

As stated above, the Commission is obligated by the Prometheus 11decision to continue

this proceeding until it has completed the studies required and adopted a policy to promote

minority ownership. However, if the Commission proceeds to adopt a report and order in this

proceeding without adopting such a policy, the Commission must, at a minimum, demonstrate to

the Third Circuit Court of Appeals'" that it is not ignoring this issue or putting it off until some

unspecified date in the future. In the Commission's 2006 Quadrennial Review a distinguished

group of academics developed a detailed list of additional studies that must be undertaken before

the Commission will be in a position to adequately address the issues remanded by the Court.

The academics proposed the following:

The FCC should also look at the effect of consolidation on minority and female
ownership. In consolidated markets, has minority or female ownership increased
or decreased? The September 2006 study by FreePress, "Out of the Picture:
Minority & Female TV Station Ownership in the United States, Current Status,
Comparative Statistical Analysis & the Effects of FCC Policy and Media
Consolidation," found that television markets with minority owners are
significantly less concentrated than markets without minority owners. FreePress'
analysis of television ownership also found that markets that saw the addition of
new minority owned stations since 1988 are significantly less concentrated than
markets that did not gain new minority owners. The FreePress study also
suggested the FCC conduct a comprehensive study of every licensed broadcast
radio and television station to determine the level of female and minority
ownership, examining changes since 1999, focusing on station format and content
including local news, and analyzing the effect of consolidated markets on
minority and female ownership. An FCC study of market concentration and
minority and female ownership in radio similar to that conducted by FreePress of
market concentration for television markets would yield useful data in examining

27 In the Prometheus 11decision, the Court remanded the case to the Commission, but retained
jurisdiction. 652 F.3d at 472. Thus, the Court has clearly indicated its intention to review any
action, or failure to act, by the Commission in this proceeding.
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the effects of consolidation policies since the passage of the Telecommunications
Act of 1996.

The FCC study should examine factors that influenced minority and women
owners' decisions to buy or sell stations since the Telecommunications Act of
1996, including ownership consolidation, major mergers with spinoffs, capital
markets and access to capital. The study should also seek information on the
effect of consolidation on advertising prices. Many minority owners allege that
some consolidators will sell advertisements on their African-American formatted
stations for $1 in a package with their other stations (a dollar a holler), making
competition impossible for minority and small entrepreneurs who cannot amortize
their costs across several stations in a market or across several markets. The
study should also examine the interaction of consolidation with the practices in
the advertising industry that pay broadcasters with minority formats or minority
audiences less than those with non-minority formats or audiences. Such practices
result in lower cash flows for stations which program in minority-oriented formats
and serve predominantly minority audiences, making it more difficult to attract
financing needed to buy other stations and creating disincentives to provide such
programming. [footnotes omitted]28

The Commission should use the guidance provided by the academics in 2006 to set forth

in this order:

1. The studies previously prepared by the Commission or others, which the Commission
believes will help meet the requirements of the Adarand decision.

2. The studies the Commission will prepare that will provide the final information required
to comply with the requirements of the Adarand decision.

3. The timetable when the Commission will complete these studies.

4. The timetable when the Commission will complete its analysis for adopting a new policy
to promote minority ownership.i"

28 Comments, dated October 23,2006, from Catherine J.K. Sandoval, et aI, filed in the Matter of
2006 Quadrennial Regulatory Review - Review of the Commission's Broadcast Ownership Rules
and Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of 1996, FCC
06-93, MB Docket Nos. 06-121,02-277,01-235,01-317,00-244.
29 NABOB recognizes that the Commission cannot prejudge the results of its studies, and
therefore cannot promise to create a policy that is specifically designed to promote minority
ownership. However, the Commission can establish a timetable by which it will determine
whether it can create a policy to promote minority ownership.
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VIII. CONCLUSION

The Commission has for decades recognized that diversity of ownership in the nation's

broadcast industry is an important part of protecting the First Amendment rights of all Americans

to receive a free flow of information and opinion from diverse voices. The voices of minority

communities are being silenced by the decline in minority ownership. The Commission must

take concrete steps to end this loss of voices. 30

It has been seventeen years since the U. S. Supreme Court's decision in Adarand, and the

Commission has been without a policy to promote minority ownership for that entire time

period. An order in this proceeding which continues the long history of dawdling and delay that

has characterized the Commission's approach to creating such a policy will send a very negative

message to minority communities and the Court of Appeals. The Commission has been

"protecting" the minority community from having a minority ownership policy reversed by the

Supreme Court for seventeen years. At this rate, the Commission is going to "protect" the

minority community out of business. NABOB urges the Commission to end the delay and move

with conviction and determination to create a policy that will help to slow the continuing decline

in minority ownership.

30 The Commission has an incentive auction proceeding pending in which it is encouraging
television station licensees to turn their licenses in to the Commission in exchange for a payment
from the spectrum auction proceeds. In the Matter of Expanding the Economic and Innovation
Opportunities of Spectrum Through Incentive Auctions, Docket No. 12-268, FCC 12-118,
released October 12,2012. Press reports indicate that the most likely licensees turning in their
licenses will be small and minority broadcasters. Therefore, it is quite likely that the
Commission's spectrum auction proceeding will result in a further decline in the ownership of
broadcast stations by minorities, while the Commission continues with no policy to promote
minority ownership of broadcast stations.
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